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Mr Taylor
CE/Direct Fax No: 06) 8344147

1 November 2011

Ms Sara Jamieson

Legal Analyst

Canterbury Earthquakes Royal Commission
PO Box 14053

CHRISTCHURCH MAIL CENTRE 8544

Dear Ms Jamieson
I am replying to your query about our Council’s earthquake prone policy.

The Napier City Council has very recently reviewed our earthquake prone policy which, if
adopted, will result in staff taking a different approach with the implementation of
statutory requirements. The Council carried out the original assessments of two storey
commercial buildings, informed the owners of the results and left it to the owners to
decide whether they wanted to get a second opinion. The Council in its review is
intending to change the policy and will require the building owners to have their
buildings checked by their own consultants and then supply the Council with the
report/assessment.

The Council has discussed the earthquake prone policy after the Christchurch earthquake
but it was decided not to make further changes relating to the compliance levels until this
has been reviewed by central government.

In particular, the Council is not sure at what level earthquake strengthening will be
required and are reluctant to make any interim changes to the policy until this is settled
nationally. This is relevant for two reasons:

e If the eventual standard was significantly different it would cause confusion to
have an interim standard.

e The Council has to follow mandated gquidelines on the level of earthquake
strengthening compliance. There would be little point in choosing a policy that
could not be enforced.

I have attached a copy of the proposed policy changes that the Council has discussed
which have just been amended today. These are not publicly available and have not been
referred back to the Council for adoption. There has been no public consultation on
these changes. | am providing them to you at this early stage because | understand that
a Royal Commission has the power of the Court and this information gives a clear
indication of the direction that this Council is likely to take.
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Should you require any further information please contact me directly.

Yours faithfully

NEIL TAYLOR
Chief Executive

Cc Planning Manager
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Napier City Council

Policy
Dangerous, Earthquake Prone and Insanitary Buildings

1 Introduction

This policy is to meet the requirements of sections 131 and 132 of the Building Act 2004 for territorial
authorities to adopt a policy on dangerous, earthquake-prone and insanitary buildings.

These and other provisions relating to dangerous, eaﬁhquéke—prone and insanitary buildings are
contained in the following sections of the Building Act 2004.

o Section 121 defines meaning of dangerous building.

o Section 122 defines earthquake-prone buildings; the associated regu/ations define a moderate
earthquake to which section 122 refers.

o Section 123 defines meaning of /hsani[a/y building.”

e Section 124 describes powers of terr/tor/a/ au[hor/t/es in respect of dangerous, earthquake-prone
and insanitary buildings.

o Sections 125-130 describe procedures to be applied in the exereise of those powers.

e Section 131 pro V/des that a terr/tor/a/ author/ty must adopt policy on dangerous, earthquake-prone
and /nsan/tary bU//d/ngs

e Section 132 descr/bes procedures in re/atlon‘ to the adoption and review of policies on dangerous,
earthquake -prone and /nsan/ta/y bU//d/ngs h

These sect/ans of the Act are »reproduced in Appendix A for convenience of reference, but the full
provisions of the Act. shou/d be referred to on matters of law.

Throughout this policy "Couna/”refers to the Napier City Council.

In this policy “Private ReS/dent/a/ ““means private dwellings classed as category SH under the Building
Act 2004 but excludes those buildings classed under cateqory SR.

Footriotes are provided to explain Council’s reasons for certain aspects of policy and further expand
on the provisions of the policy.
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2 Methods to be used in assessing earthquake-prone buildings

In assessing if a building is earthquake-prone, Council will accept the methods in the guideline
document "The Assessment and Improvement of Performance of Buildings in Earthquakes’, developed
for the Department of Building and Housing by the New Zealand Society of Farthquake Engineering.
Other methods and procedures are not, however, excluded1. In any event Council may require that a
peer review of any assessment be made.

3 Identification of potential earthquake-prone buildings
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! The definition of earthquake proneness includes reference to collapse. The detailed procedures of the NZSEE guidelines,
on the other hand, have been written i terms of Ultimate Limit State (ULS), for reasons explained in the guidelines. There
can be a marked difference between the attainment of an ULS and a state of collapse. Analysts may therefore prefer to use
procedures that assess collapse directly rather than approximate that condition from an ULS. Depending on the detailed
nature of such an assessment, Council may require a peer review to corroborate the assessment.

2 1t is noted that the test for earthquake proneness uses a level of ground shaking that is a specified constant fraction of the
level of ground shaking assumed for the design of new buildings. That level of shaking assumed for the design of new
buildings is related to the importance of the building, through a risk factor (in NZS 4203, the current loading standard) or,
equivalently, a return period factor (in NZS 1170.5, the planned replacement of NZS 4203). The 1mportance of a building is
therefore inherent in the test for earthquake proneness. Council believes that no further refinement is necessary, and that,
accordingly, no prioritising of buildings for earlier assessment on the basis of importance is necessary.
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5 Recordlng of earthquake proneness

In the event that Counci/ confirms t/;at the building Is earthquake-prone, a record to this effect will be

placed on the property f/_ek wand any Land Information Memorandum or Project Information

3 Although the number of potentially earthquake-prone buildings is expected to be rather few, the initial pool is to reduce
the number of assessments to a manageable number. It is anticipated that the initial screening by the Panel will use the
initial evaluation procedure of the NZSEE guideline document. It may be that the number of buildings identified by this
screening process as potentially earthquake-prone is so few as to allow sufficient time for the Panel to undertake detailed
assessments, but this is not planned at this stage. The next review of this policy may include single storey buildings.

* No record will be placed on the building file while the building is judged to be just potentially earthquake-prone. The
initial evaluation procedures that are likely to be used in initial screening are not reckoned sufficiently refined to warrant a
record on the file until earthquake-proneness has been confirmed.
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Memorandum requested for a project involving the building will note that the building has been
assessed as being earthquake-prone’,

6 Notices

In the event that the assessment report provided by the building owner under section 3 of this policy

Counei-confirms that the building is earthquake-prone, Council may issue a notice in accordance with
the Act.

The notice will state that the buﬂdlnq is to achieve strenqthenlnq a level of 67% or qreater in
compliance with the Building Code. :

The time within which the work required by the not/ce is to be carried out

Fable'Intermedistevaluesmay-betincarly-interpolated;_is 10.years from the ‘date of the notice.
Fime—to—be—specified-in—the—notice—within—which—the—work

Intensity-of-shaking-at-the-sitethatthe-building-is—capable
ef—suséammg—as—a—pereen!ag&e#!he#n!ens&bt—e#shakmg reqmébﬁheneﬂeelﬂeﬁbeeameéeaé
assumed-forthe-design-ofa-newbuilding

33% s %Mm%—mqmmeﬁ—use—fer—mtefpela@n)
30% | 4oyears T

1506 BF’eSS - R . 49 /OarS g N Sl

Council will in genera/ reqU/re t/7at the owner obta/n a bU/ld/ng consent for work specified in the
notice, though concessions on fees may be ava//ab/e for certain buildings.

_ - 7| Formatted: Bullets and Numbering )

* The New Zealand Society for Eai’thquake Engineering recommends that a plaque, stating that the building has been
assessed for earthquake proneness and graded accordingly, should be fixed to the building. Council does not intend adopting
this recommendation.

¢ The New Zealand Society for Earthquake Engineering recommends that the building performance be improved to enable
the building to sustain two-thirds the level of shaking as would be assumed for the design of a new building on the same
site. Council may try to persuade owners to meet or better this recommendation, but will not enforce it.

" The times have been calculated so that the cumulative risk over the specified time is about the same for all intensities of
earthquake that a building can sustain (about 65% probability over the specified times). This is based on the inference that
the cumulative risk for a building that just passes the test for earthquake proneness (intensity of shaking that is 33% of the
intensity assumed for the design of a new building) is acceptable to society.
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87 ___Application of this policy to heritage buildings

Heritage buildings will be assessed in the same way as other buildings. Council is very much aware of
the value of heritage buildings to the City. ; As a result but Council may waive-or-vary requirements
for improving the performance of a heritage building where improvement would otherwise involve an
unacceptable intervention in heritage fabric or unacceplable /055 of heritage value. Matters to be
considered include:.

e more detailed assessments

o extent of the loss of heritage values :

o acceplability of lower protection, /nc/ud/ng lower protectlon of other properly

In determining appropriate action, including any wafvers-ervariations, Council will consult with the
Historic Places Trust, the Department of Conservation (as appropriate), expert heritage advisors®, and
owners of immediately adjacent buildings’®._This consultation will take place immediately following

receipt of the assessment report identifying.a.building as earthguake prone.

-

98 Interactlon of thls pollcy WIth other pra visions of the Act

89.1 Alterations to bu:ldmgs

Section 112 of the Building Act wh/ch relates. to a/teratlons to existing buildings, requires that the
structure continues to comply with: the provisions of .the building code (applying to new buildings) to
at least the same extent as before the alteration.” This will continue to apply, except when the
proposed alterations require a: building consent and are deemed to be significant alterations, when
additional requ/rements may app/;/J '

Alterations will be deemed to be S/gn/f/cant If the costs of the alterations requiring building consent
exceed 10% of the value: of the bU//d/ng, taken as the "quotable value” excluding land. Where there

¥ Whether or not Council requires it or not, it is recommended that these assessments be based on detailed analytical
procedures rather than the initial evaluation procedures.

? Conservation architects, archaeologists, specialist structural engineers, and others

' Who have a reasonable expectation that their property will be protected

' All alterations, not just those relating to the structure, are included, because alterations may extend the use of the building
or the number of occupants. However, the intention is not to preclude minor alterations that might well improve the safety

of the building in everyday use or aspects of public amenity. Note that repairs and maintenance using the same or similar
materials generally do not require a building consent, so are not included in the costs of the alterations as defined here.

= {Formatted: Bullets and Numbering j
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are several alterations over a period of time, the percentages will be aggregated for each alteration
and the aggregated percentages compared to the 10% threshold®?.

When an alteration that is deemed to be significant is proposed to a building that has been assessed
as earthquake-prone and for which a notice has been given, Council will require that the building be
upgraded as required by the notice as a condiition of consent for the alteration.

When an alteration that is deemed to be significant is proposed to a building that has not been
assessed as earthquake-prone, Council will require that the building be assessed for earthquake
proneness as a condition of consent for the alteration. Council may require that the assessment uses
a detailed procedure (rather than an initial evaluation procedure) and that a peer review of the
assessment be undertaken. If the building is assessed as earthguake-prone, Council will serve notice
to this effect and require such work as is required to remove the aanger as a condition of building
consent,

89.2  Extension of life of building

Where the provisions of section 116 of the Building Act apply, Council w;// apply the provisions of this
policy that relate to alterations as If the extension of life were an alteration.

89.3  Subdivision

Where the provisions of section 116A of the Building Act app/y, Council will apply the provisions of this
policy that relate to alterations as if the Sllbd/V/Sloﬂ were an a/teratlon

Council notes that section 1164 requires, among other matters, that the building comply as nearly as
is reasonably practicable with every: provision of the building code that relates to protection of other
property. This may be more anerous in some respects than meeting the provisions of this policy on
alterations.

89.4 Chqnge of uée of a build‘ing :

Council notes that section 115 1requ/res, among other matters, that where a change of use is intended
for a building, the building must:comply with every provision of the building code that relates to
structural performance. This will, in general, be more onerous than meeting the requirements of this
policy on earthquake-prone buildings,

- {Formatted: Bullets and Numbering J

409 _Policy Approach for Insanitary Buildings o
910.1 Policy Statement

Once buildings that are insanitary come to the attention of Council it will act promptly to ensure they
are made safe.

Buildings may become insanitary due to a number of reasons, such as following a natural disaster, as
a result of poor maintenance, or misuse by an occupant. Once buildings that contain insanitary

2 Aggregation of percentages are used to avoid any necessity to calculate “present-day-value” of the costs of past
alterations or of previous building valuations.



conditions come to the attention of Council, Council will follow the process laid down in the Building
Act 2004 in dealing with insanitary conditions.

910.2 Identification of Insanitary Buildings

In order to identify insanitary buildings, Council will respond to and investigate all building complaints
or notification from internal sources or third parties. However Council may not respond to anonyrmous
complaints. In sftuations where natural disasters have occurred Council will institute an active
approach to assessing the sanitary state of affected buildings.

Where any investigations reveal that a building is in an insanitary state the owner and occupier of the building
will be informed and the owner required to address those conditions contributing to the insanitary state.

910,3 Taking action on Insanitary Buildings

Where immediate action is required to prevent the building from:remaining insanitary, Council will
undertake those measures in section 129 of the Act to fix the insanitary conditions. Due to the urgent
nature of the risk that insanitary buildings pose to users, Council will in the first instance act to ensure
no person uses or occupies the building or permits the another person to use > or occupy the building
until such work is undertaken to fix the insanitary cond/t/ans

Where immediate action is not required Council may:

o Advise and liaise with the owner(s) of the building(s); -
If the building is found to be insanitary attach. a written: notice to the building requiring
remedial work to be carried out within a time stated in the notice being not less than 10 days,
to reduce or remove the conditions contr/but/ng to the.insanitary state. Copies of the notice
will be provided to.the building owner, the occupier and every person who has an interest in
the land, or is claiminig an interest in the land, as well as the New Zealand Historic Places trust,
If the building is a heritage building;

o Consider enforcement action under the Ac t if the requirements of the notice are not met with
reasonable period of time as well as any other non compliance matters.

All owners have.a right to object to Council for a review of its decision or the Department of Building
and Housing for a determination Under Section 177(e) of the Act (See Appendix 1).

4210 Policy Appraach for Dangerous Buildings

104.1 Policy Statement

Once buildings that are dangeroﬂs come to the attention of Council it will act promptly to ensure they
are made safe.

Dangerous Buildings may come about due to a change of use (for example a commercial building
used for residential purposes, unauthorized alterations being made, from a fire, from a natural
disaster or as a result of its use by an occupant). Once buildings that are dangerous come to the
attention of Council, Council has a statutory responsibility to act promptly to ensure the safety of
persons or property.  Napier City Council will use the process set out in the Building Act 2004 in
dealing with dangerous buildings.

104.2 Identification of Dangerous Buildings
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In order to identify dangerous buildings Council will respond to and investigate all building complaints
or notification from internal sources or third parties. However Council may not respond to anonymous
complaints, Where those investigations reveal that the building is in a dangerous state the owner and
occupier of the building will be informed and required to reduce or remove the danger. Council will
seek advice from the New Zealand Fire Service on making an assessment of a dangerous building
where appropriate, for example on a complex building or on a building that has suffered damage after
an earthquake.

Council will assess dangerous buildings against the provisions of section 121(1) of the Building Act
2004 )(see Appendix 1)

104.3 Taking Action on Dangerous Buildings

Where the danger is assessed as immediate, Council may . ndertake any of those measures outfined

n sea‘/on 129 of the Act to remove tﬁe danger Due to. the urgem‘ nature of the risk that dangerous

and Housmg 0 a determ/nat/on nder Se t on 177 (e) of the Act (See Appendix 1).
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Appendix A

Earthquake-Prone Buildings

Extracts from the Building Act 2004 and related Regulations

121 Meaning of dangerous building
(1) A building is dangerous for the purposes of this Act f,
(@)  In the ordinary course of events (excluding the occurrence of an earthquake), the

building is likely to cause— S

@ injury or death (whether by collapse or: herW/se) to any persons in it or to
persons on other propertly; or
an damage to other property; or
(b) in the event of f/re injury or deafh f0.4

(2)  For the purpose of determining whether &
a territorial authority—
(a)  may seek advice from members o
notified to the territoria
competent to give advice;:ar
(b)  if the advice is sought, must:
Compare: 1991 No 150564 (1), (2), (3) "

Synops:s ‘
ary course of events,
other property.

(2)  Subsection (1) does not‘app/y o a bU//d/ng that is used wholly or mainly for residential
purposes unless the building—
(a)  comprises 2 or more storeys; and
(b)  contains 3 or more household units.

The regulations referred to in s122 were promulgated in 2005/32 on 21 February 2005, Part 7 defines
a moderate earthquake.
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7. Earthquake-prone buildings: moderate earthquake defined

For the purposes of section 122 (meaning of earthquake-prone building) of the Act moderate
earthguake means, in relation to a building, an earthguake that would generate shaking at the site of
the building that is the same duration as, but is one-third as strong as, the earthquake shaking
(determined by normal measures of acceleration, velocity, and displacement) that would be used for
the design of a new building at that site.

123 Meaning of insanitary building
A building is insanitary for the purposes of this Act if the building—
(a)  isoffensive or likely to be injurious to health because —
0] of how it is situated or constructed] or
(ih) it is in a state of disrepair; or
) has insufficient or defective provisfons agafnst moistur
in the building or in any adjoining building; or does'|
adequate for its intended use; or
(d)  does not have sanitary facilities that are adequalte for its /ntend d use.
Compare: 1991 No 150 s 64 (4)

penetration so as to cause dampness
, have a supply of potable water that is

Synopsis
A building is deemed to be insanitary if it is: oﬁ‘enS/ve or injurious to healt), amp or causes dampness
in an adjoining building, does not have aa'e uate drinking wat : or-sanitary facilities for /ts /ntended use.

tice requiring wor/('to be carried out on the building, within a time
(ated in the not/ce (Wh/ch must not be less than ten days) after the notice is given

) This sectfon does not Jimi he powers of the territorial authority under this Part.
(3) A person commits an offence If the person fails to comply with a notice given under subsection

(1)(c).

(4) A person who comm/ts an offence under this section is liable to a fine not exceeding $200,000.
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Requirements for notice given under section 124

A notice given under sectfon 124(1)(c) must—

(@)  be fixed to the building concerned; and

(b)  state whether the owner of the building must contain a building consent in order to
carry out the work required by the notice.

A copy of the notice must be given to—

(@)  the owner of the building; and

(b)  an occupier of the building, and

©) every person who has an interest in the land on which the building is situated under a
mortgage or other encumbrance registered under the Land Transfer Act 1952, and

(d)  every person claiming an interest in the land that fs protected by a caveat lodged and
in force under section 137 of the Land Transfer Act:1952; and

(e)  any statutory authority, if the land or building ha een classified; and

U] the New Zealand Historic Places Trust, if the buz/d/ng Is a heritage building.

However, the notice, if fixed on the building, is nat invalid because a copy has not been given

to any or all of the persons referred to in subsettion (2).

Territorial authority may carry out work

A terr/tor/a/ authority may apply to a Dlsmct COU/T for an orde ‘uthor/S/ng the terr/tor/a/

authority under section 124(1),
within—

(a)

Prohibition on using de ngerous, earthquake-prone, or insanitary building

If a territorial author/ty has put up a hoarding or fence in relation to a building or attached a
notice warning people not to approach a building under sectfon 124(1), no person may—

(@) use or occupy the building; or

(b)  permit another person to use or occupy the building.

A person commits an offence if the person fails to comply with this section.

A person who commits an offence under this section is liable to a fine not exceeding $200,000
and, in the case of a continuing offence, to a further fine not exceeding $20,000 for every day
or part of a day during which the offence has continued.




129
Q)

2

3)

4)

130
2

2

3)

131
Q)
(2

132
€y

)
3)
4)
(5)

Measures to avoid immediate danger or to fix insanitary conditions

This Section applies if, because of the state of a building—

(a)  immediate danger to the safety of people is likely in terms of Section 121 or Section
122 or Section 123; or

(b)  immediate action is necessary to fix insanitary conditions.

The chief executive of a terrftorial authority may, by warrant issued under his or her signature,

cause any action to be taken that is necessary in his or her judgement to—

(@  remove that danger; or

(b)  fix those insanitary conditions.

If the terrftorial authortty takes action under subsection (2)—

@) the owner of the building is liable for the costs of the action; and

(b)  the territorial authority may recover those costs from the owner; and

©) the amount recoverable by the territorial authority becomes a charge on the land on
w/7/c/7 the bu;/d/ng s S/tuated

(@
(b)  confirm the warrant subjed
©) set the warrant s{de

(@
(b) the terr/tor/a/ author/tys prioritfes in performing those functions; and
) how the policy will apply to heritage buildings.

Adoption and review of policy

A policy under section 131 must be adopted in accordance with the special consultative
procedure of section 83 of the Local Government Act 2002.

A policy may be amended or replaced only in accordance with the special consultative
procedure, and this section applies to that amendment or replacement.

A territorial authority must, as soon as practicable after adopting or amending a policy, provide
a copy of the policy to the chief executive,

A territorial authority must complete a review of a policy within 5 years after the policy is
adopted and then at interval of 5 years.

A policy does not cease to have effect because it is due for review or being reviewed,
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