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Annexures to opening submissions of Christchurch City Council for

Royal Commission hearing in relation to the CTV Building

Annexure Description

A. Section 46 Building Act 1991

B. Brookers Building Law commentary — paragraph 46: "change

of use of buildings, etc"

C. Brookers Building Law commentary — paragraph D3.10: "Part

of a building and two or more buildings —subs (2)"

D. Building (Specified Systems, Change the Use, and

Earthquake-prone Buildings) Regulations 2005

E. Clause Al Schedule 1 of the Building Regulations 1992

F. NZS 4203:1992 (excerpts from loading standards)

G. Auckland CC v NZ Fire Service, partially reported at [1996] 1

NZLR 330
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2014 Building 1991, No. 150

on every subsequent annual anniversary, the owner of every
building in respect of which a compliance schedule has been
issued shall supply to the territonal authority a building
waxrant of fitness, in the prescribed form and containing the
prescribed particulars, that states that the requirements
contained in the compliance schedule have been fully complied
with during the previous 12 months.
(2) A copy of the building warrant of fitness shall be publicly

displayed by the owner ~n a place in the building to which users
of the building have ready access.
(3) The owner shall obtain written reports relating to the

requirements of the compliance schedule, and—
(a} Those reports shall be kept by the owner together with

the compliance schedule fora period of 2 years and
be produced for inspection by the territonal authority
and by any person or organisation who or which has
the right to inspect the building under any Act; and

(b) The location of those reports and the compliance
schedule shall be shown on the building warrant of
fitness displayed in accordance with subsection (2} of
this section.

(4} The territorial authority may issue a notice in the
prescribed form at any time if it is satisfied, on reasonable
grounds, that the warrant is not correct or that the compliance
schedule provisions are nvt or have not been properly complied
with, and that notice shall be deemed to be a notice to rectifiy an
terms of section 42 of this Act.

Change of Use of Buildings
46. Change of use of buildings, etc.—(1) It is the duty of

an owner of a building to advise the territorial authority in
writing if it is proposed--
(a} To change the use of a building and the change of use will

require alterations to the building in order to bring
that building into compliance with the building code;
or

(b) Ta extend the life of a building that has a specified
intended life in terms of section 39 of this Act.

(2) The use of the building shall not be changed unless the
temitor~al authority is satisfied on reasonable grounds that in its
new use the building will—

{a) Comply with the provisions of the building code for
means of escape from fire, protection of other
property, sanitary facilities, and structural and fire-
ratulg behaviour, and for access and facilities for use
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1991, No. 150 Building 2011

by people with disabilities (where this is a
requirement in terms of section 25 of the Disabled
Persons Community Welfare Act 1975) as nearly as is
reasonably practicable to the same extent as if it were
a new bwlding; and

(b) Continue to comply with the other provisions of the
building code to at least the same extent as before
the change of use.

(3} The life of a building with a specified intended life shall
not be extended unless the territonal authority is satisfied on
reasonablegr ounds that in its extended use the building has
been aiteredui compliance with the provisions of section 3 8 of
this Act.
(4) Where a territorial authority is required to consider an

application for the issue of a certificate pursuant to section
224 {f} of the Resource Management Act 1991 for the purpose
of giving effect to a subdivision which affects a building or any
part thereof, the territorial authority shall only issue that
certificate if it is satisfied on reasonable grounds that the
building will•—
(a) Comply with the provisions of the building code for

means of escape from fire, protection of other
property, and access and facilities for use by people
with disabilities {where this is a requirement ui terms
of section 25 of the Disabled Persons Community
Welfare Act 1975) as nearly as is reasonably
practicable to the same extent as if it were a new
building; and

(b} Continue to comply with the other provisions of the
building code to at least the same extent as before
the application for a subdivision a$'ecting that
bwilding or part thereof was made.

(5) Where the territorial authority is satisfied on reasonable
grounds that a change of use or extension of life of a building
with a specified intended life has occurred which would require
alterations to the building in order to bring that building into
compliance with the bwlding code, the temtoriai autfiority
shall determine whether the owner intends building work to
proceed, and if it considers that is not the owner's intention,
the territorial authority shall issue a notice in the prescribed
form, and that notice shall be deemed to be a notice to rectify
in terms o~ section 42 of this Act.

47. Matters for consideration bq territorial authorities
in relation to exercise of powers—In tie exercise of its
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Prelirninafy (9/4/99) D 1-19
s4

D3.08 Containers —subs (1)(~

Section 2 Dangerous Goods Act 1974 states:

" ̀Container' means any barrel, case, cylinder, drum, tank, tin, or other receptacle;

and includes every package in or by which goods may be cased, covered,

enclosed, contained, or packed:"

D3.09 Magazines —subs (1) (g)

Section 2 Espiosives Act 1957 states:

" ̀Magazine' means any building, chamber, cave, pit, cellar, hulk, floating vessel, or
place in which explosives or paztly manufactured explosives are stored; but

does not include a room or building in an explosives factory in which small
quantities of explosives or partly manufactured explosives are stored for use

in processes in the factory:"

D3.10 Parf ut a building and hvo or more Uuildings —subs (Z)

'I~he provision of subs (2)(a} and (b) that the term "building" includes part of a

building and, in certain circumstances, also includes a complex of two or more

buildings, leas raised some doubts. For example, if part of a building in such a

complex is [u be altered, undergo a change of use, etc, is it that part or the building

as a whole or each of the buildings in the complex which are required to be upgraded,

if at all, under s 38 or s 46? If one part of a building includes a system listed in

s 44(1), is a compliance schedule to be issued in respect of only that part or of the

building as a whole?
It is suggested [fiat in circumstances where a provision can be taken to apply to a

building as a whole, and also to either or both part of that builcling and the other

buildings in the same complex as that building, then the provision should be applied

to whichever is the more reasonable of the part, the whole, or [he complex, taking

account of the purposes and principles of the BA91 as set out ins 6. On that basis, it

is suggested that:
(a) When a complex of buildings is being constructed, it will usually depend on

the owner's programme whether it is reasonable to issue a building consent
(in stages as appropriate) for each individual building or for the complex as a

tivhole.
(b) When a building in a complex is to be altered or undergoes a change of use

etc, it is only that building, not every building in the complex, which is
required to be upgraded, if at all, under s 38 ors 46.

(c) When an identifiable part of a building (such as a storey, a suing, a firecell, or

a unit title) is to be altered or undergo a change of ase etc, it is the building

as a whole, not merely [hat part, which is regu9red to be upgraded, if at all,

under s 38 or s X46.
(d) It wi11 not generally be reasonable to issue a compliance schedule for only

part of a building unless [hat part is a firecell which contains the only s 44(1)
systems in the building (in which case account will need to be taken of [he
fact that any features or systems listed ins 44(5) and contained in the rest of
the building will no[ be covered by the compliance schedule for that part).

D3.11 Stzuctures

In YYoodward v Asd•ograss Allweather Surfaces Ltd 'lS/11/96, Anderson J, HC
Auckland HC112/96, it vas held that the word "structure" in s 3 BA91 "must Ue

taken to have its ordinary and natural meaning". The case raised the question of

whether a tennis court base slab was a structure, and therefore a building, for building

consent purposes. I[ was held that: "Some slabs may be structures and some may not.

The method of construction may be relevant." In the circumstances, it was not

necessary to decide whether the particular slab concerned vas a structure.

4. IVleaning of "allotment"—(1) In this Act, the term "allotment" means
any parcel of land that is a continuous area of land and whose boundaries
are shown on a survey plan that is—
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Reprint
as at 12 January 2006

wilding (Specified Systerr~s,
Change the Use, and

Earthquake-prone Buildings)
Regulations 2005

(SR 2005/32)

Silvia Cartwright, Governor-General

Order in Council

At Wellington this 21st day of February 2005

Present:
Her Excellency the Governor-General in Council

Pursuant to sections 114(1) and 402(1)(0), (p), and (zc) of the ~Build-

ing Act 2004, Her- Excellency the Governor-General, acting on the

Note
Changes authorised by section 17C of the Acts and Regulations Publication Act 1989

have been made in this reprint.

A general outline ofthese changes is set out in the notes at the end of this reprint, together

with other explanatory material about this reprint.

These regulations are administered by the Department of Building and Housing.
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Building (Specified Systems, Change the
Use, and Earthquake-prone Buildings) Reprinted as at

Regulations 2005 12 January 2006

advice and with the consent of the Executive Counci] and on the rec-
ommendation of the Minister for Building Issues, makes the follow-
ing regulations.

Contents
Page

1 Tit(e 2
2 Commencement 2
3 Interpretation 2
4 Systems or features prescribed as specified systems 2
5 Change the use: what it means 3
6 Uses of buildings for purposes of regulation 5 3
7 Earthquake-prone buildings: moderate earthquake 3

defined

Schedule 1 4
Specified systems

Schedule 2 6
Uses of all or parts of buildings

Regulations

1 Title
These regulations are the Building (Specified Systems,
Change the Use, and Earthquake-prone Buildings) Regula-

tions 2005.

2 Commencement
These regulations come into force on 3 ] March 2005.

3 Interpretation
(1) In these regulations, Act means the Building Act 2004.

(2) Teams or expressions used and not defined in these regulations

but defined in the Act have, in these regulations, the same

meanings as they have in the Act.

4 Systems or features prescribed as specified systems
The systems or features specified in Schedule 1 are specified

systems for the purposes of the Act.

2
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Reprinted as at Lise, and Earthquake-prone Buildings)
l2 January 2006 Regulations 2005 r 7

5 Change the use: what it means
For the purposes of sections 114 and 115 of the Act, change
the use, in relation to a building, means to change the use
(determined in accordance with regulation 6) of all or a part
of the building from one use (the old use) to another (the new
use) and with the result that the requirements for compliance
with the building code in relation to the new use are additional
to, or more onerous than, the requirements for compliance with
the building code in relation to the old use.

6 Uses of buildings for purposes of regulation 5
(1) For the puxposes of regulation 5, every building or part of a

building has a use specified in the table in Schedule 2.

(2) A building or part of a building has a use in column 1 of the
table if (taking into account the primacy group for whom it
was constructed, and no other users of the building or part) the
building or part is only or mainly a space, or it is a dwelling, of
the kind described opposite that use in column 2 of the table.

Earthquake-prone buildings: moderate earthquake
defined
For the purposes of section 122 (meaning ofearthquake-prone
building) of the Act, moderate earthquake means, in relation
to a building, an earthquake that would generate shaking at the
site of the building that is of the same duration as, but that is
one-third as strong as, the earthquake shaking (determined by
normal measures of acceleration, velocity, and displacement)
that would be used to design a new building at that site.
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Use, and Ea~•thqueke-prone Buildings) Reprinted as at

Schedule 1 Regulations 2005 12 January 2006

Schedule 1 r 4

Specified systems

Automatic systems for fire suppression (for example, sprinkler

systems).

2 Automatic or manual emergency warning systems for fire or
other dangers (other than a warning system for fire that is en-

tirely within a household unit and serves only that unit).

3 Electromagnetic or automatic doors or windows (for example,

ones that close on fire alarm activation).

4 Emergency lighting systems.

5 Escape route pressurisation systems.

6 Riser mains for use by fire services.

7 Automatic back-flow preventers connected to a potable water

supply.

8 Lifts, escalators, travelators, or other systems for moving

people or goods within buildings.

9 Mechanical ventilation or air conditioning systems.

10 Building maintenance units providing access to exterior and
interior walls of buildings.

11 Laboratory fume cupboards.

12 Audio loops or other assistive listening systems.

l3 Smoke control systems.

4

TRANS.20120806.OS.42



Building (Specified Systems, Change the
Reprinted as at L1se, dnd Earthquake-prone Buildings)
12 January 2006 Regulations 2005 Schedule ]

14 Emergency power systems for, or signs relating to, a system
or feature specified in any of clauses 1 to 13.

15 Any or all of the following systems and features, so long as
they form part of a building's means of escape from fire, and
so long as those means also contain any or all of the systems
or features specified in clauses 1 to 6, 9, and 13:
(a) systems for communicating spoken information in-

tended to facilitate evacuation; and
(b) final exits (as defined by clause A2 of the building

code); and
(c) fire separations (as so defined); and
(d) signs for communicating information intended to facili-

tate evacuation; and
(e) smoke separations (as so defined).
Clause 15: added, on 12 January 2006; by regulation 3 of the Building (Sveci-
fied Systems, Change the Use, and Earthquake-prone Buildings) Amendment
Regulations 2005 (SR 2005/338).
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Schedule 2 Regulations 2005 12 January 2006

Schedule 2 r 6

Uses of all or parts of buildings
Uses related to crowd activities

Use

CS
(Crowd Small)

CL
(Crowd Large)

Spaces ar dwellings

enclosed spaces (without
kitchens or cooking facil-
ities) where 100 or fewer
people gather for participat-
ing in activities

enclosed spaces (with or
without kitchens or eook-
ing facilities) where more
than ] 00 people gather for
participating in activities,
but also enclosed spaces
with kitchens or cooking
facilities and where 100 or
fewer people gather for par-
ticipating in activities

Examples

cinemas (with qualifying
spaces), ar[ galleries, au-
ditoria, bowling alleys,
churches, clubs (non-resi-
dential), community halls,
cow-t rooms, dance halls,
day-care centres, gymna-
sia, lecture halls, museums,
eating places (excluding
kitchens), taverns, enclosed
grandstands, indoor swim-
ming pools

cinemas (with qualifying
spaces), schools, colleges,
and tertiary institutions, li-
braries, night-clubs, restaur-
ants and eating places with
cooking facilities, theatre
stages, opera houses, televi-
sion studios (with audience)

CO spaces (other than those be- open grandstands, roofed
(Crowd Open) low a grandstand) for view- but unenclosed grandstands.

ing open air activities or uncovered fixed seating

CM spaces for displaying or
(Crowd Medium) selling retail goods, wares,

or merchandise

Uses related to sleeping activities

Use Spaces or dwellings

SC spaces in which people are
(Sleeping Care) provided with special care

or treatment required be-
cause of age, or mental or
physical limitations

exhibition halls, retail
shops, supermarkets, or
other stores with bulk stor-
age or display

Examples

hospitals, or care institu-
Tions for the aged, children,
or people with disabilities
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Uses related to sleeping activities

Use Spaces or dwellings

SD spaces in which people are

(Sleeping detained or physically re-

Detention) strained

SA spaces providing transient

(Sleeping accommodation, or where
Accommodation) limited assistance or care is

provided for people

SR attached and multi-unit resi-

(Sleeping dential dwellings, including

Residential) household units atCached to

spaces or dwellings with
the same or other uses, such

as caretal<ers' flats, and
residential accommodation
above a shop

SH detached dwellings where

(Sleeping Single people live as a single

Home) household or family, includ-
ing attached self-contained
spaces such as granny flats
when occupied by a mem-
ber of the same family, and

garages (whether detached

ar part of the same build-

itlg) if primarily for storage
of the occupants' vehicles,

tools, and garden imple-

ments

E_ramples

care institutions for the aged

or children and with phys-
ical restraint or detention,
hospitals with physical re-
straint or with detention

quarters, detention quarters

in Police stations, prisons

motels, hotels, hostels,
boarding houses, clubs
(residential), boarding

schools, dormitories, halls,
wharenui

multi-unit dwellings, flats,

or apartments

dwellings or houses separ-

ated ti~om each other by dis-

tance

Uses related to working, business, or storage activities

Use Spaces a• dwellings

WL spaces used for working,
(Working Low) business, or storage—low

fire laad'

Examples

places for manufactw•ing,
processing, or storage of

non-combustible mater-
ials or materials having a
slow heat release rate, cool
stores, covered cattle yards,
wineries, places for grading,
storage, or packing of horti-
cultural products, places for
wet meat processing, banks,
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Uses related to working, business, or storage activities

Use Spaces or dwellings Examples

WM
(Working Medium)

WH
(Working High)

WF
(Working Fast)

spaces used for work-
ing, business, or stor-
age—medium fire load' and
slow, medium, or fast fire
growth rates

spaces used for working,
business. or storage—high
fire load' and slow, medium,
or fast fire growth rates

spaces used for work-
ing, business, or stor-
age—medium or high fire
load' and ultra fast fire
growth rates

hairdressing shops, beauty
parlours, places for provi-
sion of personal or pro-
fessional services, dental
offices, laundries (self-ser-
vice), medical offices, busi-
ness or other offices, Police
stations (without detention
quarters), radio stations.
television studios (no audi-
ence), places for small tool
and appliance rental and ser-
vice, telephone exchanges,
places for dry meat process-
ing
places for manufacturing
and processing of com-
bustible materials not listed
in the rows relating to WL,
WH, or WF, including bulk
storage up to 3 m high (ex-
cluding foamed plastics)

chemical manufacturing
or processing plants, dis-
tilleries, feed mills, flour
mills, lacquer factories,
mattress factories, rubber
processing plants, spray
painting operations, places
for plastics manufacturing,
m- bulk storage of com-
bustible materials over 3 m
high (excluding foamed
plastics)z

areas involving significant
quantities of highly com-
bustible and flammable or
explosive materials which
because of their inherent
characteristics constitute
a special fire hazard, in-
cluding bulk plants for
flammable liquids or gases,
bulk storage warehouses for
flammable substances, and
places for bulk storage of
foamed plastics
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Uses related to intermittent activities

Use Spaces or dwellings

1A
(Intermittent
Low)

ID
(Intermittent
Medium)

spaces for intermittent oc-
cupation or providing inter-
mittently used stiipport func-
tions—low fire load'

spaces for intermittent oc-
cupation or providing inter-
mittently used support func-
tions—n~ediwn fire load'

Examples

car parks, garages, carports,
enclosed corridors, un-
staffedkitchens orlaundries,
lift shafts, locker rooms,
linen rooms, open balconies,
stairways (within the open
path)'. toilets and amenities,
and seivice rooms incorp-
orating machinery or equip-
ment not using solid-fiiel,
gas, or petroleum products
as an energy source

maintenance workshops and
service rooms° incorporating
machinery or equipment us-
ing solid-fuel, gas, or petrol-
eum products as an energy
source

Definitions of terms in table

Fire load has the meaning given to it by clause A2 of the building code.

Z Foamed plastics means combustible foamed plastic polymeric materials
of low density (classified as cellular polymers) manufactured by creating a
multitude of fine voids distributed more or less uniformly throughout the
product (for example, latex foams, polyethylene foams, polyvinyl chloride
foams, expanded or extruded polystyrene foams, polyw-ethane foams, and
polychloropene foams).

Open path has the meaning given to it by clause A2 of the building code.

° Service rooms means spaces designed to accommodate any of the following:
(a) boiler or plant equipment:
(b) furnaces, incinerators, or refuse:
(c) caretaking or cleaning equipment:
(d) airconditioning, heating, plumbing, or electrical equipment:
(e) pipes:
(fj lift or escalator machine rooms:
(g) similar equipment, items, features, rooms, or services.

Rebecca Kitteridge,

Acting for Clerk of the Executive Council.
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Issued under the authority of the Acts and Regulations Publication Act ] 989.
Date of notification in Gazette: 24 February 2005.
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Contents

1 General

2 Status of reprints

3 How reprints are prepared

4 Changes made under section l7C of the Acts and Regulations
Publication Act ] 989

5 List of amendments incorporated in this reprint (most recent
first)

Notes

General

This is a reprint of the Building (Specified Systems, Change
the Use, and Earthquake-prone Buildings) Regulations 2005.
The reprint incorporates all the amendments to the regulations
as at 12 January 2006, as specified in the list of amendments
at the end of these notes.

Relevant provisions of any amending enactments that have
yet to come into force or that contain relevant transitional ar
savings provisions are also included, after the principal enact-
ment, in chronological order.

2 Statrss of repriizts

Under section 16D of the Acts and Regulations Publication
Act 1989, reprints are presumed to correctly state, as at the
date of the 1-eprint, the law enacted by the principal enactment
and by the amendments to that enactment. This presumption
applies even though editorial changes authorised by section
17C of the Acts and Regulations Publication Act 1989 have
been made in the reprint.

This presumption may be rebutted by producing the official
volumes of statutes or statutory regulations in which the prin-
cipal enactment and its amendments are contained.

3 How reprints ~rre prepared

A number of editorial conventions are followed in the prep-

aration of reprints. For example, the enacting wol-ds are not
included in Acts, and provisions that are repealed or revoked
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are omitted. For a detailed list ofthe editorial conventions, see

http://www.pco.parliament.govt.nz/legislation/reprints.shtm 1

or Part 8 of the Tables of Acts and Ordinances and Statutory

Regulations, and Deemed Regulations in Force.

4 Ch~~nges made a~ndei• sectiofa 17C' of the Acts and

Regul~tiorzs Publication Act 1989

Section 17C of the Acts and Regulations Publication Act 1989

authorises the making of editorial changes in a ~~eprint as set

out in sections 17D and 17E of that Act so that, to the extent

permitted, the format and style of the reprinted enactment is

consistent with current legislative drafting practice. Changes

that would alter the effect of the legislation are not permitted.

Anew format of legislation was introduced on 1 January 2000.

Changes to legislative drafting style have also been made since

1997, and are ongoing. To the extent permitted by section

17C of the Acts and Regulations Publication Act 1989, all le-

gislation reprinted after 1 January 2000 is in the new format

for legislation and reflects current drafting practice at the time

of the reprint.

In outline, the editorial changes made in reprints under the au-

thority of section 17C of the Acts and Regulations Publication

Act 1989 are set out below, and they have been applied, where

relevant, in the preparation of this reprint:

• omission of unnecessary referential words (such as "of

this section" and "of this Act")

typeface and type size (Times Roman, generally in ] 1.5

point)

• layout of provisions, including:

• indentation

position of section headings (eg, the number and

heading now appear above the section)

format of definitions (eg, the defined term now appears

in bold type, without quotation marks)

• format of dates (eg, a date formerly expressed as "the

1 st day of January l 999" is now expressed as "1 January

1999")

~2
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• position ofthe date of assent (it now appears on the front

page of each Act)

• punctuation (eg, colons are not used after definitions)

Parts numbered with roman numerals are replaced with

arabic numerals, and all cross-references are changed

accordingly

• case and appeal-ance of letters and words, including:

• format of headings (eg, headings where each

word formerly appeared with an initial cap-

ital letter followed by small capital letters are

amended so that the heading appeat-s in bold,

with only the first word (and any proper nouns)

appearing with an initial capital letter)

• small capital letters in section and subsection ref-

erences are now capital letters

• schedules are renumbered (eg, Schedule 1 replaces First

Schedule), and all cross-references are changed accord-

ingly

• running heads (the information that appears at the top

of each page)

• format of two-column schedules of consequential

amendments, and schedules of repeals (eg, they are

rearranged into alphabetical order, rather than chrono-

logical).

S Lest of ~rmendments i~aco~porated in this reprint

(mast recent first)

Building (Specified Systems, Change the Use, and Earthquake-prone Buildings)

Amendment Regulations 2005 (SR 2005/338)

Wellington. Ne~v Zealand:
Published under thz authorih of the Ne~v Zeala~~d Cioo~emment-2009
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Reprinted as at
Schedule 1 Building Regulations 1992 12 April 2004

Clause A1—Classified Uses

1,0 Explanation
1.0.1 For the purposes of this building code bztildings are classified

according to type, under seven categories.

1.Oo2 A building with a given classified use may have one or more
intended uses as defined in the Act.

2.0 Housing
2.0.1 Applies to buildings or use where there is self care and service

(internal management). There are three types:

2.0.2 Detached dwellings

Applies to a bualcling or use where a group of people live as
a single household or family. Examples: a holiday cottage,
boarding house accommodating fewer than 6 people, dwelling
or hut.

2.0.3 Multi-unit dwelling

Applies to a building or use which contains more than one sep-
arate household or family. Examples: an attached dwelling,
flat or multi-unit apartment.

2.0.4 Group dwelling

Applies to a building or use where groups of people live as
one large extended family. Examples: within a commune or
marae.

3.0 Communal residential
3,0,1 Applies to buildings or use where assistance or care is ex-

tended to the principal zssers. There are two types:

3,0,2 Community service

Applies to a residential building or use where limited assist-
ance or care is extended to the principal users. Examples: a
boarding house, hall of residence, holiday cabin, backcoun-
try hut, hostel, hotel, motel, nurse's home, retirement village,
time-share accommodation, a work camp, or camping ground.

6
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12 April 2004 Building Regulations 1992 Schedule 1

3.0.3 Community care

Applies to a residential building or use where a large degree

of assistance or care is extended to the principal users. There

are two types:
(a) Unrestrained; where the principal users are free to

come and go. Examples: a hospital, an old people's
home or a health camp.

(b) Restrained; where the principal users are legally or
physically constrained in their movements. Examples:
a borstal or drug rehabilitation centre, an old people's

home where substantial care is extended, a prison or

hospital.
Schedule 1 clause Al 3.0.2: amended, nn 31 October 2008, by regulation 4
of the Building (Building Code: Backcountry Huts) Amendment Regulations
2008 (SR 2008/358).

4.0 Communal non-residential
4.0.1 Applies to a building or use being a meeting place for people

where care and service is provided by people other than the
principal assers. There are two types:

4°0.2 Assembly service

Applies to a building or use where limited care and service

is provided. Examples: a church, cinema, clubroom, hall,

museum, public swimming pool, stadium, theatre, or whare
runanga (the assembly house).

4.0.3 Assembly care

Applies to a building or use where a large degree of care and
service is provided. Examples: an early childhood education
and care centre, college, day care institution, centre for handi-
capped persons, kindergarten, school or university.

Schedule 1 clause A 1 4.03: amended, on 1 December 2008, by section 60(2)
of the Education Amendment Act 2006 (2006 No 19).

5,0 Commercial
5.0.1 Applies to a building or use in which any natural resources,

goods, services or money are either developed, sold, ex-
changed or stored. Examples: an amusement park, auction

room, bank, car-park, catering facility, coffee bar, computer

centre, fire station, funeral parlour, hairdresser, library, office

7
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Schedule 1 Building Regulations 1992 12 April 2004

(commercial or government), Police station, post office,

public laundry, radio station, restaurant, service station, shop,

showroom, storage facility, television station or transport

terminal.

6.0 Industrial

6.0.1 Applies to a bz~ilding or use where people use material and

physical effort to:

(a) extract or convert natural resources,

(b) produce goods or energy from natural or converted re-

sources,

(c) repair goods, or

(d) store goods (ensuing from the industrial process).

Examples: an agricultural building, agricultural processing fa-

cility, aircraft hanger, factory, power station, sewage treatment

works, warehouse or utility.

7.0 Outbuildings

7.0.1 Applies to a building or use which may be included within

each classified use but are not intended for human habitation,

and are accessory to the principal use of associated buildings.

Examples: a carport, farm building, garage, greenhouse, ma-

chinery room, private swimming pool, public toilet, or shed.

Se0 Ancillary

8>Ool Applies to a building or use not for human habitation and

which may be exempted from some amenity provisions, but

which are required to comply with structural and safety-re-

lated aspects of the building code. Examples: abridge, der-

rick, fence, free-standing outdoor fireplace, jetty, mast, path,

platform, pylon, retaining wall, tank, tunnel or dam.

Clause A2—Interpretation

In this building code unless the context otherwise re-

quires, words shall have the meanings given under this

clause. Meanings given in the Building Act 1991 apply

equally to the building code.

8
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2o3e2 f~ar~s o~t~uilclAngs
Pats s~p~afied by baaa8~aeag~ ~~d the c~annecti~~s o€the pasts shag@ be class~f°sue iea ~acco~t~ar~ce

ws~Fs ~~~@e 2,~.~. Gca~a~ec~so~a~ ~~a~ld k~e ~ssigr~ed the sae category ~~ 4h~ ~o~~ecteci past,

T~~~~ 2,~e~ — ~9ass~f~~at~~~a ~fi pans ~fi b~sla~~~a~~
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~o~} ~.~qbl bVBAO~ea 96~.ese VeBcY

2>4e3 G~l]E'/cal
iii Zii~ aa7ai~iai~ ~t'ii i'r^.eC~3 ~:~t~ ~a~?°~ A~~°i r~S~~ ~~?~~a 

e::m"~°..,~s„So the ~te~Yrn~r~~t~ r,,~4 „f fi!-p~ fnvl6^:;':e;~ ~

sets of corr~biraateor~s of factored loads ar~d forces, ~r~J such additional cases as specaal

circ~srnstaraces rraay requsreo lnclusao~ ~f soak Cads and hydrostatic water loads into these

~or~a~inataor~~ ~l~aall b~ ¢n ~c~o~daa~c~ mouth F'a~ 6.

20402 ~er~iceabilitylirr~~t st~~e

2a4,2e~
7'he tauildir+g as a +hole read alb its mes~ab~r~ shall be desagnec3 fir the combinations ~f loads ero

2.4.2e2o In these ~r~b¢~a~ti~n~ the lave lead ~e~d ~~~~ io~d (or Caen o~ ice load, as the cage may

~,e3 fior the se~fce~balety 9e~s~t s~~~e, ~~ aid ~~, ~h~~11 be ~~rav~ as fo9i~~rs, vvh~re the short te~~°u

and long te~~ factors, aY~ a~ad aye, ~P~ ~~ ~EV£d'8 9~➢ ~c°~~I~ ~.~.~.

~! ~~r, •.,~ •~ • ~..~~ `s~ ~r .~.a,

i~ - • .~' ; - ~ if'. If ~~~ ~s,~, i ~ R ~ i i ~ ~r ~N IH I • ' • f ~ : a

i~ s_

°type of 9~ad S~~st t~~a~a ~~~t~~ L.ong term factor

Live load

Floors9 domesioc ~.~ 0.4

~Ioors, offsces ~.? 0.4

Fl~rs, parking ~.~ 0,4

Floers, retail 0.~ 0.4

Floors, storage 1.0 0.6

~lo~rs, other As for ~tor~gey unless assessed otheruvise

Roofs 0.~ 0.0

know load

III cages 0.5 0.0

204,2,2
Combinations of loads for the serviceability limit state shall include the following:

ta)~~~5

18
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(3~ ~a ~ ~s ~ UV~

2e4,~o3
For al! corrabir~ation~ ~f I~ad lasted sr~ 2.4.2.2, likely combinations of internal ~~r~in ~ffec#s shall be
~sanss~~r.

2m~m~e2
VVh~r~ p~ovs~e~ fior on t~aese ~enbi~at9oras, the faeto~ed lave goad, fir the eaft~rraat~ lied st~~~> C3~,

r~ ~.~.. <<.; .. r.~~ .. ~ ~~ - -~ -..~ ~.. ~ ~~~: ~. ~: ...;
~~ .I -...,. -z:; .; . . . ~ ~E~ . ~~.~ ~~ ~::. .;

,~

V1/here provsded fio~ ~~ these c~~abi~aa~oons,the snow load for the ul3ernaie larnst s8~fe, S~, shall be
taken eq~aa6 to S from ~'ar~ 6.

7'yp~ of live lo~~ combination fa~~or fyau)

Floors, do~caes~~c ~.4

~Ic~or~, oEfsce 0.4

~9~or~, parking 0.4

f-io4.!'Y e7g tl Cs 6CA d' ~•`v

floors, storage 0.6

Floors, ~~~e~ As for storage, u~aless assessed othesse

Eifs ~.~
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3.4 Live loads

3,4,1 General

3,4.101
The basic distributed live load and basic concentrated live load, Qb, for particular occupancies
arad uses of each space or morn shall be as set out ire table 3.4.1.

3e4m1,2
The basic uniform and concentrated Isve loads may be cons~derec3 separately and design carried
ou'd for vuhichever gives the more adverse effect.

3.4,1.3
Concentrated live loads shall be applied overth~ actua6 area ~fi applicatson where known. Where
the area of the application is not known, the basis concentrated live load (table 3.4.1) sha(I be
distributed overan area of no# greaterthan 0.3 m x 0.3 rn forfiloors and an area of not greaterthan
0.1 rrs diameter for roofs and applied in the position giving the most asiverse effect.

~,4.ie~
Except as provid~ci in 2.4.3.5 and 2.4.3.6, it shill be assumed Thai the prescribed load can be
absent frorre any part or parts of a structure if its absence therefrom' wiBl cause a more adverse
effect on that or any other part.

3,4.1,5
Where the occupancy of an area of floor ~r roof is nod provided for in tab9e 3.4.1, the live loads
shall be determined as appropriate from an analysis of the loads resulting from:

{a) The asseanbly of persons;

(b) The accumulation of equipment and furnishings, ar►d

(c) The storage of materials,

3,4si,6
Special loads unposed during construction o~ rraaintenance shall also be considered.

26
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is ~~ ~~ ... • .r; ;. ~- ..

~b

Distr Cork
Catego~r ~pataa9 occu~~ncy kPa kt~

t Domestic
~ .1 PJon-habrt~ble roof spaces 0.5 1.~
1.2 ~alconoe~ 2.0 i.8
~,3 04her roo¢-~~, irac9~rdir~g service rooms 1.5 1,8
1.4 garages Z.~ 9,0

2 Reside~at3al
2,1 ~~Iconies 4.i➢ ~.~
2.2 bars a~ad p~b6ic lo~ang~s 3.0 2,7
2.3 ~edroorns i.~ 1.~

~.4 dining roomy 3.0 2.7
2.5 ~or~idors, stairs, ~aradings 3.0 4.5
2,f> ~ihe~ roo¢~as, excep# service rooms 3.0 2,7

~ ~~i1C~tIOP1~0

3,1 Class and I~c2~sPe rooms 3.0 2.7
3.2 Laboratories 3A~1> 4.5~~>
3.3 Library P~ading areas 3.0 2.~
3.4 Lsbrary stacks:

R1ot e~ceedi~►g 3.8 m high 4.0 4.5`~~
FoP each additional 0,~ rn, add 0:~

4 Ins4iYutiona9
4.1 ~edr~ors~s a~~ uvards 2.0 ~,~

4.2 Operating thea~a~es 3.0t~4 4.5(~>

4.9 Utility rooms 3.0 2.~

~.4 Heavy eq~iprner~4 rooms 3.O~~D ~4.5~'>

5 Assetnbl~
5,9 Assernb9y area, fixed seating 3.0 2.~
5.~ Assembly areas, moveable sating 5A~') 3.6~1>

5.3 ~randsta~ads, fia~ed s~ating~z> 4.0 3.6

5.4 G~ands4a~d~, mo~reable seating`2> 5.0 4.5
5.5 La~+r coueBs 3.0 3.6

5e6 ~~ages 5.0 3.6

6 Clifice
6.1 9ar~kir~g chambers 4.0 4,5

6.2 ~ifices fog general use 2.5t1> 2.7~~~

7 Re4aii
7.1 Shop floors 4.0 3.6

& Industria9
~.1 Workrooms uvithouY plant 2.5 2.7

~.2 ~/orkroors~s with lighY~n✓eight plarai
(~eo fte~a more than 5 kIV) 3.Q 3.6

8.3 ~3ther workrooms 5.0~1> 4.5~~>

8.4 broadcasting s4udios 4.0 3,6

~.5 Printing plants 12.50) (3)

9 Access, Service
9.1 Corridors, Stairways: pedestrian

Ps fior filoor serviced, but

need not be greater than 5.0 4.5

9.2 Corridors, passageways: vehicle 5.0(~~ 9.5~~~

9.3 Pedestrian bridges 4.0 3.6

9.4 Plant rooms~4> SA~~> 4.5~~>

9.5 Toile4 and locker rooms 2.0 1.8

~i) (2) (3) (4) See notes at end of table
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A~A~.DB~ ~o~~ 8 iV~dA ease eae~a°.o~

~~

Dish Conc
Ca~~~~r~ Spatsal occupas~c~ kPa kN

10 ~tor~ge
10.1 File ar~d story ~oo~s 5.0(1} 4.b1~>
10.2 IVlobile #ile storage roors~s 7At9)
10.3 ~/atA~YS ~PlCJ SfPOPigPOOPfiI~ 5A~~> 4.5(9>
i o.4 Cold saorage ~3>
10.5 Timber pallets (per pa11~4) 7.2

-lamb carcases ~.7
- rnut4on Cafcasse~ ~.~
- cartoned beef 14.1

i 0.6 Fly galleries 4.5 kIV/rva
70.E Restaurants 3.0 2.7
~ 0.3 Parki~ig arias and r~re~ps:

-vehicles less than 2500 kg tare 2.5 9.0
-vehicles above 2500 kg 4ar2 5A~1> 9.Ot1>

~ ~ Roofs
1 1.9 No access for pedestr6ara 4~~ffic 0.25 1.0

(on
plan)

11.2 Roos claddings only°
-slopes < 30° 1.1
-slopes > 30° 0.5

11.3 Access for pedes4~ian 4Pafific:
- dwellings ~ .5 1.4
-other 2.0 1.4

11.4 Cor~sYruc~ion and d~molitiora sites -
Gantry roofs over public ways
(refer go Approved Document F5 to the
N~~C),
- vuhere materials are stacked on,

OP CY8~9~ OO~dS ~Pe C~PPl~d OVGP ~h~ ~00~ ~.Q~~) 0.51)

+impact~5,
wh~r~ the roof supports a site 3.5~9> 0.5~1>
oifiice +impact{5>

i~ F,gric~altuee
92.9 Cafitle peas 4.0
i 2.2 Sheep pens 1.5
92.3 Horse pens 5A
12.4 Pig pens 2.0
12.5 thicken coops 2.0

NOTE -The live load shall be determined on the basis of occupancy of each room or space.

~1) To be calculated bu4 no# less than the value given.

~2~ R~9~r to 3.4.3.2 for horizontal live loacJs.

(3} To be calculated.

~A> This live load is to apply 4o the floor space surrounding specific items of rnachinsry. Where the weight
of machinery is nod known a live load of 7.5 kPa shall be used for the entire floor.

~5> Allow for impact of a compact mass equal to that of the concentrated load specified falling from the top
ofi the construction. The con4act area of the mass shall be as required by 3.4.1.3.

28
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~\ r'~+ ~ ' 1 C 4 c

3,4e2 Reduced live lead

3a4e2,1
the basic distributed live load, Cab, may be reduced by rr~c~ltiplyir~g by ~~ to give the reduced lav e

load, Q. ~ubjeci ~o x.4.2.2, aV~ shaa! b~ d~ter~ained as fiollovvs;

(~3~ FOP S~OP3g@, se~ice aid retail occupancies:

(b~ For other ~cupancaes:

3,4,2,2
~y~ shaPl be talon as ~ .t➢ fior:

(a~ On~~way slabs exceed v~he~e it can ~e de~ao~strated thaf the unreduced I~ad ~~ the area

under consideration can be s~pp~~ed ~y the whole of that area in two way ac~eon;

(bj Areas where the live load exceeds 5.A kE'a aid ~°es~a6Fs f~~r~ storage;

(c) Assembly areas;

(d) ~ioofs with ray pedes~~6an a~c~ss;

(e) Lire loads firorro ~achi~~ry and equip~aent for vvh~~ta specofic design all~v~racace his been

~raade.

3e4o3 Additional considerations

..r~ -~ — •• •..R
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NZS 4203:1992

(b) For the ultimate limit state, the design spectrum, C(~, shall be appropriate for the aspect of

design being undertaken as follows:

(i) For determination of minimum strength requirements in accordance with 4.10.5.1

C~~=Sm~Ch (T,1) SP RZL~ .............................................................................. (Eq 4.6.8)

(ii) For determination of inelastic effects and capacity actions in accordance with 4.10.5.2.

C(T)=Ch (T,1) RZLu .........................................................................................
 (Eq 4.6.9)

Table 4.6.2 -Risk factor for structure

Category
(Refer table 2.301)

Risk factor,
R

I 1.3
II 1.2
III 1.1

IV 1.0

V 0.6

Table 4.6,3 -Limit state factor

Limit state Limit state
factor

Serviceability LS = 1/6
Uftirnate L~ = 1.0

Table 4.6.4 -Design spectrum scaling factor, Sm1

Structural ductility factor, µ

T1
(seconds) 1.0 1.25 2s0 3,0 4.0. 5.0 6.0 8.0 10.0

<_0.45 1.0 0.86 0.61 0.44 0.34 0.28 0.24 0.18 0. i 5

0.50 1.0 0.85 0.58 0.41 0.32 0.26 0.22 0.17 0.13

0.60 1.Q 0.82 0.54 0.37 0.28 0.23 0.19 0.14 0.11

>_0.70 1.0 0.80 0.50 0.33 0.25 0.20 0.17 - -

NOTE -

(1) For intermediate periods and ductility factors interpolate linearly.

(2) For site subsoil category (C) Sm~ need not be taken greater than the value for

T1=0.6s
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330 High Court (1996]

Auckland City Council v New Zealand Fire Service

High Court Wellington 10
12, 13 July; 19 October 1995
Gallen J

Building —Building Industry Authority — Jurisdiction — Building consent issued by
council — Consent challenged before Building Industry Authority by New Zealand 15
Fire Service — Whether Building Industry Authority had jurisdiction -- Whether
acting as Court of law and bound by rules of the Court — Whether statutory tests
applied appropriately — Whether entitled ro establish and rely on performance
standards — Whether rules of natural justice breached — Building Act 1991, ss 12,

16, 17, 19, 46 and 86 —Fare Service Act 1975, ss 170 and 29. 20

Administrative law — Tribunals and boards — Jurisdiction and functions of Building
Industry Authority — Procedures for determination — Whether acting in

administrative or judicial capacity —Rules of natural justice — Jurisdiction of

Court to make orders — Building Act 1991, ss 170, 18, 19 and 20 —High Court 25
d~ud~s, d~ 7d 8A.

This case concerned an appeal and cross-appeal on a determination of the Building
Industry Authority (the authority) relating to plans toconvert aten-storey building
to apartments. The second respondent, Symphony Group Ltd, the building oruner, 30
specifically sought from the appellant council assurance that no alternative would
be required to the single stairway which was the only means of egress, nor that a
sprinkler system would be needed. The council gave that assurance. On the basis
of a report obtained by the council from an independent fire safety consultant, the
council proceeded to issue the necessary building consent and work proceeded. 35
However, the New Zealand Fire Service (NZFS) disagreed with the council, and
applied to the authority for a determination under the Building Act 199]. The
other parties were the council and the building owner. The NZFS argued that a
second egress and full sprinkler system were needed. The owner contended that
the second stairway was impractical as it would affect light and air easements with 40
an adjoining property, would impose substantial additional costs, and would involve
a loss of floor space. The council accepted that on the basis of the fire safety
conditions which it had approved, the building complied "as nearly as reasonably
practicable" with the requirements of the building code.

The authority heard evidence and in addition obtained a report from 45
independent consultants. That report was not produced at the hearing nor released
to the parties. The determination of the authority concluded that to comply with
the building code the installation of a sprinkler system was needed instead of the
proposed alarm system. No other changes were required to the plans for which
building consent had been given. 50

On appeal to the High Court under s 86 of the Building Act 1991, the council
contested the jurisdiction of the NZFS to seek a determination, the conduct of the
authority in receiving reports without disclosing them to the other parties, where
the onus of proof lay, and whether the authority's own approved performance
document indicated an exclusive approach. In across-appeal, the NZFS challenged
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1 NZLR Auckland Cary Council v NZ Fire Service 331

both the merits of the authority's decision and its approach to the interpretation of
ss 17 and 46 of the Building Act.

Heldt 1 The IdZFS was entitled to be a party to the proceedings and therefore to
5 apply to the authority for a deternunation under s 17 of the Building Act. The

provisions of s 29 of the Fire Service Act could be construed to give rise to an
obligation on the NZFS in respect of the Building Act, such as to give it party
status under s 16(e) of that Act. Although technically an officer of the organisation
rather than the NZFS itself should have been the applicant under s 17, there was

i0 no disadvantage from the NZFS having so acted (seep 333 line 34, p 3341ine 3).

2 The authority was not entitled to receive and consider the reports of third
parties without disclosing those reports to the parties and giving an opportunity to
respond. because the role of the authority should be seen as closer to the decision-

15 making process than to the purely administrative, there was in the circumstances
of this cs,se a breach of the principles of natural justice by the authority in its
failure to disclose the reports (seep 3341ine 8, p 3351ine 37, p 3351ine 38).

Duganayasi vMinisteroflmmigration [1980] 2NZLR 130, 141(CA)applied.

3 The authority muse have evidence to support its conclusion, but it was not
24 helpful to assume that the authority was proceeding in a manner analogous to a

judicial proceeding where the rules of a Court of law were decisive on the provision
of evidence in the traditional sense of an onus or burden of proof (seep 3361ine
1).

Invercargill City Council v Hamlin [1994] 3 NZLR 513 (CA) applied.
25

4 On the issues under cross-appeal, the authority's approach to the test under
s 46 and the interpretation of the phrase "as nearly as is reasonably practicable99
had been correct. Its conclusion that the proposal did not comply as nearly as
reasonably practicable was one it had been entitled to reach. The test was an

30 objective one. The obligation was not absolute and the words allowed a
commonsense overall appraisal. A weighing exercise was required and the question
was one of the weight the authority should have given to the facts before is
(seep 337 line 41, p 3381ine 30, p 339 line 4).

Marshall v Gotham Co Ltd [1954] AC 360; [1954] 1 All ER 937 and West
35 13romwieh Building Society Ltd v Townsend [1983) ICR 257 applied.

Auckland Provincial DisPrict Local AuPhorities' Officers IUOW v Onehunga
Borough Council (1989) 2 NZELC 96,956 distinguished.

5 Because construction had proceeded before the matter was referred to the

40 authority, there was a question as to the timing of the assessment and whether
the degree of sacrifice that would arise was an element co be taken into account by
the authority. The issue was not so much one of timing but of the weight to be
given to the various factual matters before the authority (seep 3391ine 30).

6 Although there had been a breach of the rules of natural justice, the approach
45 of the authority had otherwise been correct. The reports were produced in the

hearing before the High Court and it was not argued there that they so affected the
evidence before the Building Authority as to vitiate the decision. Therefore, having
regard to the circumstances, it was not appropriate to grant further relief (seep 340
line 53, p 341 line 17).

50 Welgas Holdings Ltd v Commerce Commission [ I990j I NZLR 484 followed.
Appeal granted on question of disclosure: appeal and cross-appeal otherwise

dismissed.

Other cases mentioned in judgment
Auckland Ciry Council v Wotherspoon (1990] 1 NZLR 76.
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332 Hagh Court [1996)

Countdown Propertaes (Northlands) Ltcl v D~snedita City Council [1994] N2RMA

145.
Environmental Defence Society Inc v Mangonui County Cocancil j1989] 3 NZLR

257 (CA).
Marr (J C) v Arabco Traders Ltd (Ruling no 7) (High Court, Auckland, 5

A 1195/77, 19 December 19$6, Tompkins J).
(Inion Steam Ship Co of New Zealand Ltd v Wenlock [1959] NZLR 173 (CA).

Appeal
This was an appeal against a determination of the ~ualding Industry Authority. 10

Duncan Laing and David Kirkpatrick for the appellant.

Ross Crotty for the first respondent.
Sherwyn Williams for the Building Industay Authority.

Cur adv vu[e 15

GALLEN J. This 9s an appeal brought under the provisions of the Building

Act 1991(the Act) against a determination made by the Building Industry Authority

given at Wellington on 5 November 1993. It is the contention for the appellant that

the determination was erroneous in point of law on a number of grounds. The first 20
respondent (NZFS) aflso contends that the determination was enaneous in law and
has cross-appealed. The second respondent was noY represented before me and
took no part in the hearing. The Building Industry Authozity (the authority) was
however represented and it was appropriate that it should he, bearing in mind that
the case raises questions of some importance under a new and rather different 25
regime with regard to the control of building.
[His Honour referred to ehe background of the proceedings which is concisely
summarised in the headnoee and proceeded:]

An appeal in respect of the determination is brought under the provisions of
s 86 of the Act and can be brought only on questions off law. Those questions of 30
law which the appellant raises aze as follows:

(a) Was the NZFS entieled to apply to the authority for a determination
pursuant to s 17 of the Act?

(b} Was the authority entitled to receive and consider reports of third parties, 3~
without disclosing those reports to the parties and giving the parties a
chance to make submissions or call further evidence in relation to them?

(c) Was the authority correct in law in holding that in processing an application
for a determination, the authority was not aceing as a Court of law?

(d) Was the authority correct in law in holding that no onus of proof lies on 40
an applicant for a determination pursuant to s 17 of the Act?

(e) Did the authority adopt an incorrect test for meeting [he requirements of
s 46 of the Act?

(~ Was the authority correct in law in applying the standards set out in its
approved documents as requirements for fire safety to the exclusion of 45
other possible means of providing for fire safety, Lo the standard required
by the building code?

By the cross-appeal, the NZFS contends that:

(a) The assessment by the authority of the requirements of s 46 of the Building 5~
Act were wrong.

(b) That its interpretation of the phrase "nearly as is reasonably practicable"
where that appears ins 46 of the Building Act was wrong.

(c) That the assessment by the authority of the time at which the reasonably
practicable test fell to be determined, was wrong.
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(d) That the authority's assessment as to what measures were reasonably
practicable in the particular circurr►stances, was wrong.

(e) That the authority's conclusion thae a second means of egress was not
required, was also wrong.

5
The approach which a Court ought to adopt in considering appeals of this

nature, has been considered in other contexts on a number of occasions. In
Countdown Properties (Northlands) Ltd v Dunedin City Council [1994] NZRMA
145 at p 153, a Full Court of ehe High Court indicated that the Court would interfere

10 with the decision of a Planning Tribunal under the Resource Management Act
1991, only where it considered that:

"• applied a wrong legal test; or
• came to a conclusion without evidence or one to which, on evidence, it

could not reasonably have come; or
15 •took into account matters which it should not have taken into account; or

• faded to take into account matters which it should have taken into account "

In the same case, the Court accepted comments in Environmental Defence
Society dnc v Mangonui County Council [1989] 3 NZLR 257 where it was stated

20 that the tribunal should be given some latitude in reaching findings of fact within
its areas of expertise. Counsel also refereed to the decision of Fisher J in Auckland
City Council v Wotherspoon [1990] 1 NZLR 76.

I agree that the principles as set out in the Countdown Properties case, apply
equally to appeals contemplated by s 86 of the Building Act and propose to deal

25 with the matter on chat basis.
[His honour then considered the standing of the NZ~S and proceeded:]

When the provisions of the Acts InterQretation Act 1924 are taken into account,
I think it follows that the responsibilities imposed on the nominated officers, are
such that it would be ludicrous if they did not have access to the egress areas of

3d this building and were accordingly unable to take any part in the decision making
which had a direct bearing on the responsibilities which the organisation is called
upon to assume.

I think therefore, that s 29 [of the Fire Service Act 1975] can be construed in
such a way as to give rise to the kind of obligation which would give party status

35 in terms of s 16 of the Act. If it were necessary however, I should also have been
prepazed to hold that the national commander was an affected person, bearing in
mind the provisions of s 170 of the Fire Service Act 1975. Again, I think the
obligation to give a fair, large and Iiberal interpretation to statutory material of this
kind, has a bearing and I should be reluctant to reimport that general rigidity which

40 Previously applied to questions of locus standi.
That leaves the question quite properly raised by the appellant as to the actual

entity entitled to party status under the provisions of s 16. Looking at the rights
and obligations imposed by ss 29 and 170 of the Fire Service Act, that should
have been the chief fire officer, the deputy chief fire officer, or a person authorised

45 in writing by either of them, or the national commander. The application to the
authority in [his case was signed by the chief fire commander. Technicalfly then, I
think the NZFS which J would accept was an organisation contemplated by the
Fire Service Act, is not the correct body to participate under either qualification.
The Fire Service as an organisation can act only through its officers. While I accept

50 that the Act contemplates that the particular notice will be given by nominated
officers, they are doing so on the part of the organisation from which they derive
their authority. It does not seem to me to be stretching the provisions too far to
conclude that the national coanmander was acting as agent for the Fire Service and
in any event, I should have thoughe that if amendment had been sought, it would
certainly have been granted and there is no suggestion that anyone has been
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disadvantaged by what at best can be described as a technical failure.
I answer the first question posed by the appeal therefore:

Thae the chief fire officer, the deputy chief fire officer or a person authorised
in vyriting by either of them, or the national commander, were entitled to apply ~
to the authority fot a determination pursuant to s 17 of the Act and in doing
so, represented [he New Zealand Fire Service.

The second question for consideration relates to the reports which the authority
obtained of its own volition and which it did not disclose to the parties or give
them an opportunity to make submissions on or call further evidence in relation co. 10
There are now a substantial number of decisions to the effect that the rules of
natural justice require decision makers to disclose to parties, material which may
be prejudicial to their case unless there is some statutory or other reason which
removes that obligation — see Daganayasi v Ministerof Immigration [1980] 2 NZLR
13~ ai 141. Section 12(3) of the Ace requires the authority in the exercise of its 15
functions and powers, to comply with the principles of natural justice. Counsel
drew attention to the fact that s 55 of the Act which deals with an inquiry into the
conduct or ability of a building certifier, states that the authority is bound by the
rules of natural justice and drew attention to the different wording between the use
of the words "rules" and "principles". It may be that in certain circumstances the 20
distinceion is of significance. I should have thought ghat "principles" was a wider
term than "rules", which may have reference more to the application of the
principles, but whether that is so or not, I do not think it affects the outcome of this
case.

Counsel for ehe authority submitted that the requiremenes of natural justice 25
are not absolute and must be considered in relation [o the particular undertaking
under consideration. He submitted that those requirements must be considered in
the light of the procedure contemplated by the Act itself and in particular, those
sections which deal with matters of this kind —that is ss 1b-20 inclusive and an
particular, the procedural requirements set out in s 19. He submitted that the Act is 30
an administrative Act and that effectively, the authority when dealing with
determinations, stands in the shoes of the territorial authority, so tha4 its actions
might properly be described as administrative, as distinct from judicial. Accordingly,
those principles of natural justice which relate rather to activities which may be
categorised as judicial, were contended to have less application. He made ehese 35
submissions based on the Act itself and on the nature of the activity undertaken by
both territorial authorities and the Building Industry Authority, in processing
applications for building consent.

in ias determination, the authority indicated that it did not see itself acting as
a Court of law and that it had approached its decision as if it were a territorial 40
authority considering the owner's application for building consent, but with the
advantage of additional evidence and submissions from the parties.

Counsel drew attention to a number of authorities where the obligation has
been discussed. Each is in the end an illustration of a decision arising out of the
particular circumstances of the specific case. I am prepared to accept that the way 45
in which principles of natural justice impinge upon a particular decision-making
activity, will depend upon the nature of that activity and in deternvning the nature
of that activity, some assistance may be derived from comparing it with Court
processes. Nevertheless, I do not think this kind of categorisation should be pressed
too far. In the end, the fairness which the natural justice principles are designed [0 50

achieve, must be considered in relation to what is actually being done. Where the
outcome of an application is determined by fixed provisions so that there is in fact
no real need for any decision at all, [here may be little room for the application of
principles which are designed to ensure that a hearing is conducted fairly. At the
other extreme, when a determination has to be made between two differing points
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of view so that the person entrusted with the decision-making obligation must
make a choice between competing arguments, then the principles designed to ensure
that the decision is made in a fair manner, must obviously have considerable weight.
There are I think a number of reasons why determinations of the kind at present

5 under consideration, ought to be seen as closer to the decision-making process
than to the purely administrative.

That part of the Act which gives rise to jurisdiction, is headed "Matters of
Doubt or Dispute for Determination by Authority". While the headang itself can
have little weight in determining the meaning of the statutory provision, those

10 terms are repeated in s 17, The reference to matters of doubt or dispuee, immediately
imports questions closer co those which are generally resolved by tribunals than
those which are merely acknowledged by functionaries. Secondly, the result is a
"determination", terminology which suggests that a choice is being made between
more than one possible outcome. The very reference to "parties" is an indication

15 that the process is adecision-making one.
Finally and perhaps most importantly, there is the whole philosophy of the

Act itself. This will need to be considered in connection with one of the other
questions raised by the appeal but it is sufficient at this stage to say that the system
embodied by the Act, departs from the comparative rigidity of the old building

20 law, to one where what is sought is the attainment of objectives by means of
performance standards, rather than by an adherence to fixed requirements. Such
an approach brings the advantages of flexibility, but it also means that there is
room for difference of opinion as to whether or not the objectives are being attained.
Such differences have to be resolved. This case provides a very good illustration

25 of that, since the various highly qualified, technical experts who have from time to
time been involved in the matter, have seen the proposals in very different lights.
I do not see anything in the statute and in particular in the procedural section (s ] 9)
relied on by the authority, which would justify ehe conclusion the principles of
natural justice are so modified in this case that what might be described as a basic

30 principle —the requirement that the parties should know what they face — is to be
modified to any extent at all.

The parties to disputes of this kind, need before they can make a considered
response, to have available to them all the material upon which the authority is
ultimately likely to act. It follows that I think the authority was under an obligation

35 to disclose the reports which it had received, to all those concerned in the
determination and that a failure to do so constitutes a breach of the principles of
natural justice.

I therefore conclude that in the circumstances of this case, [he authority was
not entitled to receive and consider reports of third parties without disclosing those

40 reports to the parties and giving the parties a chance to make submissions or call
further evidence in relation to them.

The notice of appeal raised a specific question as to whether or not the authority
was correct in holding as it did, that in processing an appPication for a determination,
the authority was not acting as a Court of law. In making his helpful submissions,

45 Mr Laing accepted that this question was largely dealt with in the two related
questions as to the obligation to disclose material obtained by the authority and the
question as [o onus of proof. I do not propose to deal r~vith the questions sepazately
and simply add at this point, that the obligation to make material available to the
parties, arises from the nature of the proceedings. It is unnecessary to determine

50 for this question, the extent to which they may be seen as comparable to the
proceedings in a Court.
(His Honour discussed the relevance of traditional questions of onus or burden of
proof, referring to Invercargill City Council v Hamlin [1994] 3 NZLR 513 (CA),
and proceeded:]
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As in the case of the earlier question relating to the obligation of disclosure,
I do not think that it is helpful to categorise the proceedings of the authority solely
in terms of those which apply to the procedures of a Court of law. The authority
has obligations of a general nature, which go beyond the determination of the

5particular dispute. Like most specialist tribunals, there are aspects of its procedures
which can be seen as comparable to chose which are adopted by the Courts, but
there are others which are not.

I therefore answer the fourth question raised by the appeal by say9ng:

That the aut}iority must have evidence to support its conclusion, but ii is not is
helpful in matters of the ltind contemplated by the authority to consider the
provision of evidence in the traditional sense of an onus or burden of proof.

[His Honour next considered the question of whether or not the authority had
erred in law by relying on the approved document as the basis for assessing the
requirements of compliance with the code. He concluded chat if, as a question of 15

fact, the authority considered the solutions proposed were less satisfactory than
the guidelines, the authority would nevertheless have to be satisfied that the
objectives of the code itself were met. His Honour observed that the Building Act
1991 was aperformance-based Act under which the authority had an obligaeion to
approve documents indicating acceptable solutions to the requirements of the 20

building code; and that the authority had taken into account all the material placed
before it, and had used the approved documents not as an exclusive or absolute
solution but as no more than guidelines or a benchmark. His Honour proceeded:]

The authority specifically stated that various matters that were mentioned in
submissions and in evidence (and at provided as an example the question of access 25

g~DP ~YPe~~Q3~i;YS~, W2T2Iit➢f diSCYiSS2f~ ~j~ t}ie ailfplgY7Lj~ TYS flip C~~C1S10YY b~C~i1S~ "Bfi~i

full consideration of all the circumstances, those matters did not affect the

Authority's decision". In the context of this case looking at the decision as a whole,

I think it not unreasonable to conclude that the authority took into account all the

material which was placed before it. 30

I am satisfied that the authority as is set out in its decision, saw the approved

document as no more than a guideline or benchmark. I do not think therefore that

the appellant is right in suggesting that the authority regarded the acceptable

document as an exclusive solution.
That brings me to the questions raised by the NZFS on the cross-appeal. The 35

first two raise questions as to the approach adopted by the authority in interpreting

the provisions of s 46(2) ands 46(4) of the Acc and since they raise substantially

the same point, can be dealt with together.
[Section 46(2)(x) requires the territorial authority and subsequently the building

authority to be satisfied on reasonable grounds that in its new use the building 40

would:

(2)(a) Comply with the provisions of the building code for means of escape

from fire, protection of other property, sanitary facilities, and structural

and fire-rating behaviour, and for access and facilities for use by people ~5

with disabilitics (where this is a requirement in terms of section 25 of the

Disabled Persons Community Welfare Act 1975) as nearly as is reasonably
practicable to the same extent as if it were a new building; and

(b) Continue to comply with the other provisions of the building code to at

least the same extent as before the change of use — Ed.] 50

In respect of both subsections, the argument is as to whether or not the proposals

comply with ehe provision of the building code for means of escape from fire as

nearly as is reasonably practicable to the same extent as if the proposal were for a

new building.
The background to the cross-appeal is a contention put generally by the NZFS
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that one means of exit to 42 apartments in aten-storey building, is unsafe and
aanaccepeable. The submission was made that if the stairway was blocked, these
was no way out and further, there could well be a problem if in a comparatively
restricted space, people from the building were endeavouring to gain egress while

5 firefighters were tn~ving equipment into position to fight the fire. It is the contention
of the NZFS that extension Iadders cannot take people out of a building above five
stories and in this particular building, no extension ladder could get near three
sides of the building to operate at all. It was not prepared to accept that pressurisation
of stairwells and sprinkler systems were sufficient to avoid its concerns. Ic contended

10 that its concerns had not been heard by ehe authority and it was worried that the
decision would be taken as a precedent.

The NZFS started from the position that the building code required the number
of exits to be appropriate to the building height, the number of occupants, the fire
hazard and the fire safety systems installed in the building and then went on to

15 draw attention co the fact that the approved documents with relation to this, required
two or more escape routes and that those documents pernnitted an internal single
exit stair to serve no more than four floor levels, or six floor levels if the building
had sprinklers. As a submission on fact, the NZFS indicated that it could accept
the ultimate decision made by the authority, that is that one internal single exit

20 stair serve all ten levels of the building, with a type seven fire safety system and a
stairwell pressurisation system, but only if there were also provided, some facility
to guarantee the integrity of the support system. The significance of this submission
was the concern that in the event of a power failure or a failure of the exterior
water supply, the safeguards required and imposed by the authority, would no

25 longer be there. It is against that background that the questions raised by the
cross-appeal need to be considered.

The ~aaatters in contention ia~vo~vs the ane~ing given by 4lbe authority to the
words "as nearly as is reasonably practicable to the same extent as if it were a new
building" where they appear in s 46(2)(a) and (4)(a). In dealing with this aspect of

30 the matter, the authority set out the conclusion in the following terms:

"7.1.1 The Authority accepts the submission of counsel for the territorial authority
that the assessment of what are reasonable gaounds for a decision is to be
made objectively in all dhe circumstances relevant at the time. The degree

35 of risk is to be balanced against the cost, time, trouble, or other ̀sacrifice'
necessary co eliminate the risk. The Authority was not assisted by any

evidence or submissions from the territorial authority as to its reasons for
advising the owner, in the territorial authority's letter of 29 January 1993,

that an alternative means of egress was not required and the building did
40 not need to be sprinklered.,,

Counsel agreed that this test was that which conformed to that accepted in
Marshall v tiotham Co Ltd (1954] AC 360 and West Bromwich Building Society
Ltd v Townsend [1983] ICR 257. Marshall's case dealt with regulations applying
to mines. An accident had occurred because there was an unusual geological

45 condition which had not been found in the mines for some 20 years. Lord Reid
indicated at p 373 that there might be precautions which at was practicable, but not
reasonably practicable to take. He noted that since lives might be at stake, it should
not lightly beheld that to take a practicable precaution was unreasonable. He noted
in that case, that the dangea vvas a very rare one and the trouble and expense involved

50 in the use of precautions while not prohibitive, would have been considerable.
They would not have afforded anything like complete protection against the danger
and there might well have been a false sense of security. West Bromwich Building
Society v Townsend involved the question of whether or not a building society was

required under the provisions of the Health and Safety at Work Etc Act 1974 (UK)
to erect anti-bandit screens. The Judge accepted that the duties created were not
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absolute and the fact that a precaution was physically possible, did not mean that is
was reasonably practicable.

Mr Crotty submitted that this case was quite distinguishable from Marshall's
case. He referred to Union .steam Ship Co of New Zealand Ltd v Wenlock [1959]
NZLR 173, where the Court of Appeal considered the word "practicable" as having 5

the meaning "feasible, able to be accomplished". He also referred to J C Marr v
Arabco Traders Ltd (Ruling no 7) (High Court, Auckland, A 1195/77,19 December
1986, Tompkins J) where again the words "reasonably practicable" were equated
with "feasible". ~Ie relied on comments in Auckland Provincial District 1'.ocal
Authorities' Officers IUOW v Onehunga Borough Council (1989) 2 NZELC 96,956 1~
and in particular, the comments a[ p 96,961 where Judge Castle stated that:

"Again, the use of the word ̀practicable' in our view has to be looked at
as something far different from the words ̀possible' or ̀available' or ̀practical',
all of which necessarily imply a subjective test. It could be argued perhaps 15
that whaeever the legislature meant by the words ̀not reasonably practicable'
could be constn~ed as ̀virtually impossible'. That to us appears to be the broad
position under the Act."

That case seems to me to go well beyond the others which are refereed to. To

equate "not reasonably practicable" with "virtually impossible" is I think to, at 20

least in the circumstances of the Act, remove the significance of the word
"reasonably". I agree with the authority that the test is an objective one and generally
speaking, I think that the test referred to in Marshall v Gotham Co Ltd is relevant,

not least because that case too involved an assessment of circumstances where
there was serious risk to the safety of persons working in a confined space. I do not 25

Yhink the test in that case is contrary to the decision in Union Steam Ship Co of

New Zealand Lrd v Wenlock. Tha[ case involved whether or not it was reasonably

practicable to call a paRicular witness and was in the end decided on a question of
fact.

In the end, what the cases say is that the obligation is not absolute. It must be 30

considered in relation to the purpose of the requirement and the problems involved

in complying with it, sometimes refereed to as "the sacrifice". A weighing exercise

is involved. The weight of the considerations will vary according to the
circumstances and it is generally accepted that where considerations of human

safety are involved, factors which impinge upon those considerations must be given 35

an appropriate weight. Mr Crotty submitted that the requirements of the building

code and the acceptable solutions set out in the approved documents formed the
background against which the decisions had to be made as to whether or not the

proposals could be regarded as acceptable. He submitted that any deviation from

the acceptable documents would have to be minor. 40

The acceptable solution is not an exclusive one. As the authority itself said, it

is a guideline or a benchmark. To that extent, any deviation from it must achieve
the same objectives, but whether it does or not is a question of ffacc. The questions

raised by I~TZFS are questions of fact. The statute coneemplates that questions of

this kind will be determined by the expert body appointed for that purpose, that is 45

the Building Industry Authority. That authority has accepted that the test was
objective and has specifically stated that it adopted the test propounded by the
House of Lords inMarshall v Gotham Co Ltd. It is in this context that it is impoftarse
to recall that what is essentially a question of fact, will only become a question of
law in the comparatively extreme situation where there is no evidence to support a 50

conclusion, or where the assessment which has been made of the evidence is in

some respects at fault from a legal point of view. I do not think that either applies

in this case. The authority came to the conclusion that the proposal as originally

accepted by the local authority did not comply with the relevant provisions of the

New Zealand building code as nearly as reasonably practicable to the same extent
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as if it were a new building. It did however, conclude that with the modif cations it
required, that standard was achieved. I do not think that the approach which it
adopted or the tests which it applied, were wrong.

I therefore conclude that the authority cannot be criticised for the interpretation
5 which it adopted in respect of either ss 46(2)(a) or 46(4)(x).

The next question raised by the NZFS is one of timing. Mr Crotty drew
attention to the fact that the evidence for the second respondent made it clear that
the second respondent had proceeded with the constnaction proposed, not only on
receipt of the building consent, but also subsequently to the filing of the application

10 by the NZFS. He drew attention to the provisions of s 17(4) of the Act which
suspends any consent until such time as the determination has been completed. He
submitted for the 1VZFS that the test of what is reasonably practicable for the
purposes of s 46, must be determined at the time the building consent is granted.
His concern arises from the fact that the authority accepted that events which had

15 occurred since the time of the building consent, were relevant to the degree of
sacrifice which vvas an element to be taken into account as to whether or not the
new use of the building proposed would comply as nearly as was reasonably
practicable, to the same extent as if it were a new building.

ConnseI for the authority drew attention to the fact that s l?(2)(c) allowed
20 the authority to receive any relevant evidence, whether or not it would be admissible

in a Court of law. I do not think this helps the authority particularly. Whether or
not the evidence is relevant, depends upon the primary decision as to the time
when relevance is to be assessed. However, the Act conternptates that work will
actually continue pending a determination, since s 17(4) provides for a suspension

25 of the consent, but goes on to indicate using the adversative conjunction "but",
that a direction to cease building work for safety reasons, should remain in force
pending the determination. It would have been unnecessary to refer to this
continuation in those terms if the suspension of the consent automatically prevented
any further work taking place.

30 Counsel contended that in acting, the authority effectively replaces the
territorial authority. There are some similarities in the functions of the territorial
authority and the building authority, at least to the extent that the ultimate outcome
is either the issue or the failure to issue of a consent to build. There are also however,
substantial differences so that I do not think it can be said the authority simply

35 replaces the temtorial authority. There is no time limit provided for an application
to the authority and there is nothing to stop an aggrieved party from making an
application, perhaps some months after a building consent has been granted. It
seems to me that the use of the words "reasonably practicable" is designed to
allow a commonsense, overall appraisal to take place. That involves a consideration

40 of the situation as it actually exists when the authority considers it. The significance
or weight which is to be given to changes which have occurred since the matter
was first placed before the council or since the building consent was granted, is a
factor to be taken into account in the overall assessment which the authority is
required to make. An applicant could hardly be permitted to take advantage of his

45 or her own wrong in deliberately proceeding in the face of an argument, to make
structural alterations. That is merely to accept a z~sk. On the other hand, where an
applicant has in good faith acted in accordance with a consen€ which has been
granted, it would be grossly unjust for the authority in making an overall assessment,
to ignore that. The question is not I think so much one of the time at which the

50 assessment should be made, but rather of the weight which should be given to the
various factual matters which are placed before the authority.

The authority's answer to this question was set out as follows:

"7.1. l The Authority accepts the submission of counsel for the territorial authority
that the assessment of what are reasonable grounds for a decision is to be
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triads objectively in all the circumstances relevant at the time. The degree
of risk is to be balanced against the cost, time, trouble, or other ̀sacrifice'
necessary to eliminate the risk. The Authority was not assisted by any
evidence or submissions from the territorial authority as to its reasons for
advising the owner, in the territorial authority's letter of 29 January 1993,
that an alternative means of egress was not required and the building did
not need to be spranklered,

7.i.2 The Authority asked counsel for the owner whether he considered that
what is reasonably practicable should be decided now or at the time of
building consent. He replied that the proper time at which the decision is
to be made is the time of the building consent but that the Authority cannot
close its eyes to subsequent events, which could ̀ dp the scales' if discretion
were used. Asked whether there could be one decision at the time of
building consent and a different decision now, counsel repeated that the
proper time was the Yime of building consent but that there was ̀room for
subsequent events to move the level of objectivity to the reality of the
amount at stake'. The Authority accepts that events since the time of
building consent are relevant to the degree of the 'sacrifice' mentioned in
the submission of counsel for the territorial authority."

I do not think that the authority was wrong in the approach which it adopted.
(His Honour then discussed two questions which related essentially to factual
matters and in particalaa the circumstances of the authority's own expertise and
that highly qualified consultants were prepared to come to a conclusion contrary
to that for which the NZFS contended. He proceeded:]

Under those circumstances, I do not think it could be said that the authority
came to a conclusion oar the eeidence t~ which it could not reasonably have ~ocaae.

The NZFS submits further however, that the council did not comply with its
own guidelines for change of use proposals and reinfoaces this by reference to the
fact that those proposals did not comply with the approved documents approved
by the authority. The answer to this has to be I think, that as far as the council is
concerned, what were adopted were guidelines, not absolute in character and a
similaz observation applies to the contention that the proposals did not comply
with the approved documents. The present scheme of the Act is not to impose
absolute requirements, but to provide objectives. The guidelines in the approved
documents indicate methods which will be considered acceptable, but they ace not
exclusive and are not to be seen as replacing the old regulations. If some alternative
is acceptable, then that is for the appropriate authority to decide. I do not think chat
the fourth and fifth grounds of the cross-appeal can succeed.

In summary then, I have reached the conclusion that the appellant and the
NZF5 were correct in their contention that the authority ought to have disclosed
the reports which it had obtained and made them available for comment. In all
other respects, I think the appeal and cross-appeal must fail.

It then becomes necessary to decide what the consequence of such a decision
is. The appellant is prepared to accept the present situation, although it does not
agree that the authority was correct in either the approach it used or the conclusions
to which it came. The appellant merely asks effectively for declarations, but does
not seQk any relief. The NZFS wishes the whole matter to be returned to the authority
and reconsidered. The original applicant took no part in the hearing before me and
has completed as I understand it, the work for which consents were granted. I am
told that the 43 apartrc~ents concerned have all been sold and are occupied. The
occupants of those premises were not parties to these proceedings and their points
of view have not been ascertained.

The conclusion which I have reached is in favour of the authority with the
exception of my view that the authority breached the rules of natural justice in not
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referring the reports which it obtained to the parties, or giving them an opportunity
to comment on them. it is therefore necessary to consider whekher that should
have any effect on the relief which is granted. Counsel accepted that the powers of
the Court in dealing with an appeal of this kind were those set out in R 718A of the

5 High Court Rules. Paragraph {c) is general in terms and empowers the Court to
make such further or other orders as the case may require. In Welgas Holdings Ltd
v Commerce Commission [1990) 1 NZLR 484, the High Court was dealing with
an appeal from the Commerce Commission and concluded inter alia, that there
was a breach of natural justice or fairness arising out of a failure to make information

10 in the possession of the commission, available to all parties. The Court nevertheless
found that the approach of the commission had otherwise been correct. The Court
concluded that other than the finding that there had been a breach of natural justice
or fairness, it did not consider that the appellants were entitled to any other relief.
The case has similarities with this in that respect, although I note that the Court

15 also concluded that part of the decision had been carefully scrutinised in argument
based on expert evidence.

The reports which in my view the building authority ought to have made
available to all parties, were produced in these proceedings, but they were not
analysed in depth. I do nat understand counsel to have argued that in some respects

20 those reports could be taken as having so affected the evidence before the building
authority as in some sense to have vitiated the decision. Wieh the exception therefore
of my conclusion that ehe reports ought to have been disclosed, I do not consider
that the approach of the building authority was wrong and when the matter is
looked at overall, the real concern of the New Zealand Fire Service which I accept

25 is genuine, is as to the factual basis of the decision. That is a matter for the authority.
Having regard to the circumstances, I do not think that it is appropriate to

grant any fu~~~r z~lief and having regaed to t~~ carc~~astanees, costs should l;e
where they fall.

3a Appead granted ora question of disclosure: appeal
and cross-appeal otherwise dismissed.
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